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Introduction
The European Convention on Human Rights (ECHR) Articles 8 ‘Right to Privacy’ and
Article 5 ‘Right to Liberty’ enshrines the rights to, among other things:
• Information about risks and benefits.
• Informed choice.
• To consent, or to withhold consent.
• To be involved in making decisions.

• The Mental Capacity Act (2005) (MCA) sets out the framework for protecting these
rights and where the person (16+ years) is unable to make the required decision at
the time it needs to be made, how to proceed in the person’s best interests.
• The MCA is underpinned by 5 Principles – detailed on the next slide and slidenotes).
NB - A deprivation of a person’s liberty cannot be decided upon in someone’s best
interest, this is why the Deprivation of Liberty Safeguards scheme came into being.
(please see the accompanying notes on this slide for a potted history of the genesis of
DoLS).

The 5 Principles of the MCA 2005
1. A presumption of
capacity.
2. Individuals are
supported to make
their own decision.
3. Unwise Decisions.
4. Best Interests.
5. Least Restrictive
Option.

LPS

The unwise decision mouse
• One person’s
(so called)
unwise
decision is
another
persons
calculated
risk …

Before any
intervention, ask
yourself, “Under
what legal
framework” am I
able to do so?
There must be a
basis in law…

The Mental
Capacity Act
applies to
everyone aged
16+

As Lord Justice Munby
now famously said in
Local Authority X v MM & Anor (No. 1) (2007)

“What good is it making someone safer if it
merely makes them miserable?”
https://thesmallplaces.wordpress.com/2014/11
/14/what-good-is-it-making-someone-safer-ifit-merely-makes-them-miserable/

Capacity to Consent
• Consent to treatment - Assessing capacity NHS
• https://www.nhs.uk/conditions/consent-totreatment/capacity
• A person's capacity to consent can change. For example, they
may have the capacity to make some decisions but not others,
or their capacity may come and go. In some cases, people can
be considered capable of deciding some aspects of their
treatment but not others.

Capacity to Consent CYP
Gillick competence – determining a
child’s capacity to consent.
If a child under 16 wishes treatment
without parent / carer consent consider:
• Child’s age, maturity and mental
capacity
• Their full understanding of the issue and
it’s risks, implications and
consequences.
• How well do they understand
information and advice given and the
alternatives available?
• Their ability to explain rationale for their
decision.

Fraser guidelines – applies
specifically to advice and treatment
around sexual health
Advice / treatment can be given when:
• YP cannot be persuaded to inform
parents / carers
• YP understands the advice given
• YP’s physical and mental health are
likely to suffer without the advice /
treatment
• It’s in the YP’s best interests to
receive advice / treatment without
parent / carer consent.
• The YP is very likely to continue
having sex with or without
contraception.

Mental Capacity Assessments
•
•

•

•

The starting point must always be to assume that a person has the capacity to make
a specific decision, unless it can be established that they lack capacity.
The person dos not have to ‘prove’ they have capacity. A person’s capacity must
always be assessed specifically in terms of their capacity to make a particular
decision at the time it needs to be made.
You must treat everyone equally. You cannot decide that someone lacks capacity
based upon assumptions regarding age, appearance, about their condition or
behaviour. For example scars, features linked to Down’s syndrome or muscle spasms
caused by cerebral palsy as well as aspects of appearance like skin colour, tattoos
and body piercings, or the way people dress (including religious dress).
The person must be placed at the very heart of the decision-making process. It is
important to take all possible steps to try and support and help people make a
decision for themselves.

Anyone assessing someone’s capacity to make a decision
for themselves should use the two-stage test of capacity
•

•

1. The first question you must answer is
does the person have an impairment of
the mind or brain, or is there some sort of
disturbance affecting the way their mind
or brain works? (It doesn’t matter
whether the impairment or disturbance is
temporary or permanent.) Many factors
can affect a person’s capacity such as:Acquired brain injury, Learning disability,
Mental Illness, Dementia, Effects of
alcohol or drug misuse as well as some
prescription medications.
Capacity can also be affected by other
illness, trauma or other factors.

• 2. If so, the second
question you must
answer is, does that
impairment or
disturbance mean that
the person is unable to
make the decision in
question at the time it
needs to be made?

Capacity proof
• What proof of lack of capacity does the Act require?
Anybody who claims that a person lacks capacity should
be able to show on the balance of probabilities, that the
person lacks capacity to make a particular decision, at
the time it needs to be made. This means being able to
show that it is more likely than not that the person lacks
the capacity to make the decision in question at the time
it needs to be made. The person does not have to ‘prove’
that they have capacity.

Assessing ability to make a decision
This can be broken down into
three questions:
•

1.Is the person unable to make
the decision?

•

2.Is there an impairment or
disturbance in the functioning of
the person’s mind or brain?

•

3.Is the person’s inability to make
the decision because of the
impairment or disturbance

Another useful way to look at assessing a
person’s ability to make a decision is to
ask yourself:
•

•

1.“Can the person make this decision at the
time it needs to be made?” If the answer is
‘Yes’ that is the end of the process and you
respect what they have decided. Where the
answer is either ‘no’ or ‘don’t know’ ask
yourself;
2.“What appropriate help and support to
make the decision should be given?” This
could be through providing information in a
simpler way, such as using easier words or
pictures, trying at different times of the day
or when they are in better health or having a
family member, friend or an independent
person or advocate to help them express
their choice.

A person is unable to make a
decision if they cannot
1.Understand information about the decision to be made (the Act calls
this ‘relevant information’)including understanding the likely
consequences of making, or not making the decision.
2.Retain that information in their mind (long enough to make the
decision)
3.Weighor use that information as part of the decision-making process,
or
4.Communicate their decision (by any means).The first three should be
applied together; ideally in the form of conversation. If a person
cannot do any of these three things, they will be judged as unable to
make the decision. The fourth only applies in situations where people
cannot communicate their decision in any way.

Understanding information about
the decision to be made
• It is important not to assess someone’s understanding before they
have been given relevant information about a decision. Every effort
must be made to provide information in a way that is most
appropriate to help the person to understand. Quick or partial
explanations are not acceptable unless the situation is urgent.
Relevant information includes:
• The nature of the decision?
• The reason why the decision is needed, and
• The likely effects of deciding one way or another or making a
decision at all.

Is the Decision in the persons Best
Interest?
Although there is no single definition of what would be in a person’s best interests, the Code of Practice
gives a non-exhaustive checklist of things that must be considered when another person is making a
decision.
You need to weigh up these factors in order to work out what is in the persons best interest. Assess
whether the person might regain capacity For example, after receiving medical treatment. If they might,
could the decision be postponed? If so, do so.
Encourage participation. Do whatever's possible to encourage and support the person to take part and
as far as they re able. At its heart the MCA is an empowering piece of legislation. Find out the person's
views Including their past and present wishes and feelings - these may have been expressed in writing
or through behaviours or habits. Any beliefs or values – e.g. religious, cultural, moral and political that
may influence the decision. Identify all relevant circumstances.
Try to identify the things the individual lacking capacity would take into account if they were making
the decision themselves. It is not substitute decision making which is where you put yourself in the
situation and ask yourself, “if this was me what would I choose?”
Don't make assumptions on the basis of age, appearance, condition or behaviour.
If it is practical to do so, consult other people for their views about the persons best interest. In
particular consult with:
Close relatives, friends or others who take an interest in their welfare, Anyone named by the individual,
Lasting Power of Attorney, Deputy appointed by the Court of Protection

What is self-neglect?
• Lack of self-care to an extent that it threatens
personal health and safety
• Neglecting to care for one’s personal hygiene, health
or surroundings
• Inability to avoid harm as a result of self-neglect
• Failure to seek help or access services to meet health
and social care needs
• Inability or unwillingness to manage one’s personal
affairs

Self-neglect can be a result of

• a person’s brain injury,
dementia or other mental
disorder
• obsessive compulsive disorder
or hoarding disorder
• physical illness which has an
effect on abilities, energy
levels, attention span,
organisational skills or
motivation
• reduced motivation as a side
effect of medication
• addictions
• traumatic life change

Self-neglect
• In 2011 the Law Commission undertook a series of
scoping studies in adult social care. This identified a
historic lack of understanding of self-neglect, resulting in
inconsistent approaches to support and care.
• In an effort to address this, the Care Act statutory
guidance 2014 formally recognises self-neglect as a
category of abuse and neglect – and within that category
identifies hoarding.
• However; hoarding and self-neglect do not always

appear together …

Legislation Vs. Personal Choice
• Application of the Mental Capacity Act can be
very complex in relation to self-neglect.
• Balancing choice, control, independence and
wellbeing calls for sensitive and carefully
thought through decision-making.
• Dismissing self-neglect as a "lifestyle" choice is
not an acceptable solution in a caring society.
• There is no simple quick-fix solution.

NICE flow chart
• https://pathways.nice.org.uk/pathways/dec
ision-making-and-mentalcapacity#path=view%3A/pathways/decisio
n-making-and-mental-capacity/decisionmaking-and-mental-capacityoverview.xml&content=view-index

Extra
considerations

• Record Keeping: The Code of Practice advised that
assessments of capacity by professionals should be
recorded. You should keep a record of the process for
working out best interest relevant for each decision. If
you are not following the written wishes of the person
now lacking capacity the reasons must be recorded.
• LPA https://www.gov.uk/power-of-attorney
• Deputies https://www.gov.uk/become-deputy
• Advance Decisions
https://www.nhs.uk/conditions/end-of-lifecare/advance-decision-to-refuse-treatment/
• Independent Mental Capacity Advocates (IMCA)
https://www.gov.uk/government/publications/independ
ent-mental-capacity-advocates
• Avoid restricting the persons rights See if there are
other options that may be less restrictive.
• If restraint is being considered, there needs to be a
reasonable belief that it is necessary in order to prevent
harm to the person. It needs to be a proportionate
response to the likelihood of the person suffering harm,
and the seriousness of that harm. Always consider if this
could be a deprivation of the persons liberty
https://www.scie.org.uk/mca/dols/at-a-glance and ask
yourself Does the action conflict with a decision that
has been made by a Lasting Power of Attorney? (Health
and Well-being and/or Finance and Property). Or court
appointed deputy under their powers?
•

Scie Report 46
http://sro.sussex.ac
.uk/id/eprint/22841
/1/Self_neglect_rep
ort.pdf

Useful links and resources

https://www.bondsolon.com/health-social-care/courses

https://www.39essex.com/resources-and-training/mental-capacitylaw/
https://www.dacbeachcroft.com/en/gb/expertise/services/healthcareregulatory/mental-health/mental-health-training-consultancy/

https://www.scie.org.uk/training and https://www.scie.org.uk/selfneglect/at-a-glance
https://future.nhs.uk/connect.ti/safeguarding/grouphome
http://www.mentalcapacitylawandpolicy.org.uk/lps-where-are-weand-where-are-we-going/

Further resources

Visit: www.england.nhs.uk/ourwork/safeguarding

NHS England MCA promotion
Multimodal awareness raising; not limited to and including:• Creation of the MCA Space on the FutureNHS platform.
• Launch of #MCA_LPS on twitter
• Continue posting updates and resources on the FutureNHS platform.
• Continue presenting at a wide range of stakeholders groups and forums.
• Circulate and promote draft MCA Code of Practice when published for
consultation. The ambition is this will be integrated thus include the LPS
scheme.
• Deliver sustained awareness raising on approach to 1st October 2020.
• Continue working with stakeholders, partners and agencies locally.
• Continue to create resources to promote and support implementation of the
LPS scheme.

Any questions please?
#NHSSafeguarding

