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Best care by the best people

Under what legal framework?
Our society is based on the sense of ‘autonomy of self’ – AKA self-determination and
informed choice.

Before any
intervention, ask
yourself;
“Under what legal
framework am I able
to do so?”

Consent

There must be a
basis in law …
Informed Consent is not just the
absence of overt protest to the offered
intervention – this is passive
acquiescence

Capacity

The Mental Capacity Act 2005
• The European Convention on Human Rights (ECHR) Articles 8 ‘Right to Privacy’ and
Article 5 ‘Right to Liberty’ enshrines the rights to, among other things:
• Information about risks and benefits.
• Informed choice.
• To consent, or to withhold consent.
• To be involved in making decisions.
• The Mental Capacity Act (2005) (MCA) sets out the framework for protecting these
rights and if the person (16+ years) is unable to make the required decision at the
time it needs to be made, how to proceed in the person’s best interests.
• The MCA is underpinned by 5 Principles – which we will look at over the next few
slides.
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The Mental Capacity Act (MCA) 2005
◼

The MCA is underpinned by a
code of practice.

◼

This is currently under review to
incorporate changes in the
intervening years, such as
judgements handed down
through case law from the
Court of Protection and so forth.

◼

Also, the case study examples
are being updated to reflect
some of the complexities of
modern practice.
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The 5 Principles of the MCA 2005
1.

A presumption of
capacity.

2.

Individuals are
supported to make their
own decision.
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To justify any intervention, you
must show that you have
taken all practicable steps to
help them to make the
decision.
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Beyond Words: newest title
“Having a Test for Coronavirus”
Working with Lucy Bergonzi who illustrated Beating the Virus, Beyond
Words have published: Having a Test for Coronavirus. The new story
illustrates both a drive through testing centre and a home test, so that a
person can decide which option is right for them and prepare. They’ve
also published a shorter version of the story which shows just the home
test option, as well as an A4 picture sheet illustrating just the drive
through testing process. On the reverse of the picture sheet there is
information for health professionals/ testers on how to make the test
accessible.
As with all Beyond Words coronavirus support resources, these are all
completely free to download from their website:
https://booksbeyondwords.co.uk/coping-with-coronavirus/#testing

Books Beyond Words
A wide range of
resources are available to
support Principle 2, such
as the invaluable ‘Beyond
Words’ series of books
and videos that cover
many very difficult topics
in an accessible pictorial
format …

… including new
COVID-19 related titles,
with further publications
expected imminently.

https://booksbeyondwords.co.uk/coping-with-coronavirus

The 5 Principles of the MCA 2005
1.

A presumption of
capacity.

Start off by thinking that
everyone can make their own
decisions. Ask yourself, “does
it appear that this person can
make this decision?” Are you
assured that they have
understood?
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If not, apply principle 2.
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The 5 Principles of the MCA 2005
3

1.

A presumption of
capacity.

2.

Individuals are
supported to make their
own decision.

3.

Unwise Decisions.

2
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These do not necessarily
mean a lack of capacity
After Shropshire Council

@Chelleefarnan

#NHSSafeguarding

#MCA_LPS

The unwise decision mouse

One person’s (so called)
unwise decision is
another persons
calculated risk …
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The 5 Principles of the MCA 2005
3
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1.

A presumption of
capacity.

2.

Individuals are
supported to make their
own decision.

3.

Unwise Decisions.

4.

Best Interests.

This must be in the person’s
best interests, not other’s.
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Best interest decisions
include considering the
persons emotional well
being …

Local Authority X v
MM & Anor (No. 1)
(2007)

The 5 Principles of the MCA 2005
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1.

A presumption of
capacity.

2.

Individuals are
supported to make their
own decision.

3.

Unwise Decisions.

4.

Best Interests.

5.

Less Restrictive Option.
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Assessing ability to make a
“Does the person have general understanding of
decision
what decision they need to make and why they need
◼

This can be broken down
into three questions:
◼

Is the person unable to
make the decision?

◼

Is there an impairment or
disturbance in the
functioning of the
person’s mind or brain?

◼

Is the person’s inability to
make the decision
because of the
impairment or
disturbance?

Ask yourself:

to make it?”

◼

“Does the person have a general understanding of
the likely consequences of making or not making, this
decision?”

◼

It is important not to assess someone’s
understanding before they have been given relevant
information about a decision. Every effort must be
made to provide information in a way that is most
appropriate to help the person to understand. Quick
or partial explanations are not acceptable unless the
situation is urgent.

Relevant information includes:
◼

The nature of the decision

◼

The reason why the decision is needed, and

◼

The likely effects of deciding one way or another or
not making a decision at all.

Assessing ability to make a
decision
U
A person is judged as
unable to make a
decision if they cannot:
◼

◼

Understand
information about the
decision to be made
(the Act calls this
‘relevant information’)
including
understanding the
likely consequences
of making, or not
making the decision.

Retain that
information in their
mind (long enough to
make the decision).

R
W
C
If someone
says, ‘they
have capacity’
the question
back should be
‘for what?’ and
‘when?’

◼

Weigh or use that information
as part of the decision-making
process.

◼

Communicate their decision
(by any means).

&

Capacity is time and
decision specific – it is
not a fixed competence.

Assessing ability to make a
Give the person the information they need
decision
to make the decision and discuss what this
❖

The ﬁrst three should be
applied together; ideally in
the form of conversation.
If a person cannot do any of
these three things, they will
be judged as unable to
make the decision at the
time it needs to be made. The
fourth only applies in
situations where people
cannot communicate their
decision in any way.

means to them.
❖

See if the person can tell you back what the
benefits and risks are in their own words;
can they tell you why they do or do not want
the intervention to take place?

❖

Remember, they may have a perfectly
sensible, valid reason that you had not
realised for deciding one way or another.

❖

Are the risks proportionate to the proposed
intervention?

❖

Can you ‘wait and see?’ and then revisit the
situation to re-assess the level of risk:o

Has it decreased, stayed the same or
increased?

Any Questions …

Best Interest Decision making?
Is there a statutory instrument registered to give the power of consent to a third
party? (Role of N.O.K.)
These would include Lasting Power of Attorney (LPA) for Health and Welfare
or a Court Appointed Deputy. To check follow this link to the Office of the
Public Guardian as they have implemented a new rapid response procedure
identify if a registered instrument exists for a person
https://www.gov.uk/guidance/nhs-staff-searching-our-registers-of-attorneysand-deputies - check this ahead of testing as turnaround is typically 24 hours.
If yes, you must consult with them, and take their decision as if it is from the
person themselves and they have capacity.

If no, a best interest decision process will need to be followed.
@Chelleefarnan
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Piece of mind for £82

https://www.hampshiresab.org.uk/lasting-power-of-attorney/

Making a Best Interest decision
Section 5 of the Mental Capacity Act 2005. Best interests decisions will need
to be made in a number of situations, in deciding whether something is in
someone’s best interest, you should consider all relevant factors, including:
•

the person's wishes, beliefs and values, and the views of their family

•

the level of distress the proposed intervention is likely to cause must be
weighed against the risks and benefits of proceeding.

•

If yes, record this and proceed under the legal authority of Section 5 of the
Mental Capacity Act 2005.

•

If no, record that and treat as if the person has capacity and has refused.
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All of these issues and
more are discussed in
the NMCF COVID-19
webinar series
available via this link:

https://autonomy.essex
.ac.uk/covid-19/

Some useful resources
The Office of the Public Guardian has implemented a new rapid
response procedure to help partners in the NHS and local authorities
identify if a registered instrument exists for those who may lack mental
capacity and need support during the coronavirus crisis:
https://www.gov.uk/guidance/nhs-staff-searching-our-registers-ofattorneys-and-deputies
When someone won’t self-isolate:
https://www.norfolksafeguardingadultsboard.info/assets/COVID19/COVID-19-NSAB-MATERIAL/COVID19-Proc-for-Profs-When-PersonNot-Following-Social-Dist-or-Self-Isol-Guidancev2.pdf
Easy Read information for patients explaining, among other things,
taking swabs, needing oxygen, having sats taken and using a nasal
cannula:
https://www.leedsth.nhs.uk/patients-visitors/patient-and-visitorinformation/patient-information-leaflets/easy-read

https://www.mencap.org.uk/sites/default/files/202006/Wearing%20a%20face%20covering%20in%20England%20180620.pdf
Produced on 17th June 2020

Some useful resources
SCIE MCA resources (including MCA & COVID-19)
https://www.scie.org.uk/mca/ & https://www.scie.org.uk/careproviders/coronavirus-covid-19/mca

39 Essex Chambers MCA Newsletters
https://www.39essex.com/tag/mental-capacity-newsletter/
The MCA Code of Practice
https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/497253/Mental-capacity-act-code-ofpractice.pdf

Plus some more helpful guidance in carrying out virtual assessments
https://tsfconsultants.co.uk/guidance-for-virtual-assessments/

Some useful resources
▪

http://www.39essex.com/resources-and-training/mental-capacitylaw/

•

www.mentalhealthlaw.co.uk

▪

http://www.scie.org.uk/mca-directory/

▪

http://www.mentalcapacitylawandpolicy.org.uk/

•

www.lpslaw.co.uk

•

www.courtofprotectionhandbook.com

Many thanks to Alex Ruck Keene, Barrister at 39 Essex Chambers
for this round-up slide of useful links

SWAB TEST
for COVID 19
source National Mental Capacity Forum
testing, capacity and COVID-19 webinar

On what legal basis is the test to be carried out:
-capacity and agreement= CONSENT

-incapacity and Best Interest decision- Mental Capacity Act (2005)
From a legal perspective testing is an “action in connection with care and treatment” and is covered under
Section 5 of MCA

Section 5 MCA-Acts in connection with care or treatment
(1)If a person (“D”) does an act in connection with the care or treatment of another person
(“P”), the act is one to which this section applies if:
(a)before doing the act, D takes reasonable steps to establish whether P lacks capacity in
relation to the matter in question, and

(b)when doing the act, D reasonably believes—
(i)that P lacks capacity in relation to the matter, and
(ii)that it will be in P's best interests for the act to be done.

Section 5 MCA-Acts in connection with care or treatment
(2)D does not incur any liability in relation to the act that he would not have incurred if P—
(a)had had capacity to consent in relation to the matter, and
(b)had consented to D's doing the act.
(3)Nothing in this section excludes a person's civil liability for loss or damage, or his criminal liability,
resulting from his negligence in doing the act.

(4)Nothing in this section affects the operation of sections 24 to 26 (advance decisions to refuse
treatment).

On what legal basis is the test to be carried out (cont):

-a capacitated objection is covered under the Coronavirus Act but would only be rarely used.
Testing cannot occur as a blanket decision but must be on an individual basis.
If reasonably believed that the person lacks capacity to make the decision to be swabbed and it is reasonably
believed that a test is in their best interests the person carrying out the swab is covered legally.

The decision-maker is usually the health professional who knows the person best and does not have to be the
GP. It is better for it to be the person “doing the doing”.

To test or not to test
-needs to be approached on a case by case basis.
-there is a need to weigh up benefits versus any distress caused.
-the risks would need to be incredibly high to justify restraint (which includes sedation).
Practical support

How will you take the swab:
Easy Read guides-e.g. Swab test and how it works leaflet-www.jpaget.nhs.uk
https://www.youtube.com/watch?v=iEGnsy_ABJo
Give extra time
Use concrete terms
Show swabbing kit

What does a positive result mean for the person- how would a period of self-isolation affect them?
If a person is assessed as lacking the capacity to make the decision do they have a Power of Attorney or
Court Appointed Deputy for Health and Welfare who can make the decision.
If not, consult with relatives and those who have an interest in their welfare to find out what they would
have done if they had the capacity to make the decision. Look through past records to ascertain their
previous acceptance of treatment.
If there is no-one to represent the individual an IMCA may need to be appointed.

Careful and detailed documentation is vital showing your Best Interest rationale and workings out

“If it is clear that the process would cause the person serious distress or harm- for instance if they cannot tolerate
a swab being taken- seek legal advise from the Court of Protection”.
“If it is clear that the person will resist and require the use of force to bring about the test, and the primary reason
is for the protection of others you could seek to use Public Health Powers or apply to the Court of Protection.
Rapid Response Guidance note: testing for Covid-19- 39 Essex Chambers

Careful and detailed documentation is vital showing your rationale and workings out

Restraint

-the MCA can authorise restraint or restriction of movement.
-it does not detail the manner in which restraint should be carried out but it MUST be proportionate to
the likelihood and seriousness of that harm.

Restraint is legally defined as:
-the use or threat of using force to make a person do something that they are resisting or
-the restriction of movement, whether or not the person resists.

It cannot be used to prevent harm to others.

Restraint
“A proportionate response represents the minimum force necessary for the shortest period of time.”

“The onus falls on the person carrying out the restraint to identify the reasons which justify it.”

Richards & Mughal (2018)

So gently holding a person’s arm while giving a vaccination for example would be acceptable but
restraint using force or sedation would probably not be.

Resources
IESCCG.AdultSafeguarding@nhs.net- safeguarding generic email box details for advice around complex cases and
MCA
National Mental Capacity Forum webinar- “testing, capacity and COVID-19”.- www.scie.org.uk
NELFT NHS Foundation Trust- Legal basis for testing checklist can be found on FuturesNHS Platform at
future.nhs.uk

Rapid Response Guidance Note: testing for COVID 19 and Mental Capacity (May 2020)-www.39essex.com
Swab test and how it works leaflet- www.jpaget.nhs.uk
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mentalcapacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronaviruscovid-19-pandemic-additional-guidancea

Any questions????

